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MOTION TO VACATE SENTENCE (pages 2a to 
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


ROBERT HOKE, 
Movant 
ml gs~ 


UNITED STATES OF AMERICA, 


respondent 


MOTION TO VACATE SENTENCE 
PURSUANT TO TITLE 26 U.S.C. 56Ce 2232 
OU RO, 


COMES NOW, ROBERT HOKRL, Whe respectfully prays you! 
Honorable Court to enter an Order vacating the Judgment ol 
sentence and granting him a new trial and/or discharge from 
his present restraint of liberty on the following grounds: 

le That movant 15 4 citizen of the United State 
America. 

That Movant 158 now illegally confined in the 

Federal Penitentiary, Lewisburg, Pennsylvania, PeUe Ox L000. 

3. That said illegal confinement 15 pursuant to 4 
sentence of (Aggregate) of Ten (10) years imprisonment on 
Counts one (1) of Criminal Indictment NO-» 1159-72, with a 
special parole of Four (4) years to follow pursuant to Title 
21 U.S.C. Section wae ta) C3) (4) te and Section 443 (b)- 

4. That Count One of said indictment charged Movant 
with conspiracy to distribute controlled substance, (HeErOlN) « 

5, That Movant was tried by Jury together with o1%x 
(6) co-defendants before the Honorable frederick Van Pelt Bryan, 


from January 16, 1973 to February 23, 1973, and found guilty. 


Judge Bryan ultimately reduced the original sentern 
(Count 1) with 4 years special parole to the above 
aggregate sentence of 10 years imprison nt with 4 
| special parole. 

Oe That a direct appeal was filea and denied on May 
10, 1974 in a published opinion by the United Sti u Court of! 
Appeals for the Secona Circuit (Nos. 73-2178, 
73=2182, 73-2183, 73-2184, 73-2185). 
nited States denied Petition for writ Certiorari of! 
ll, 1974. 

That Movant 18 being ‘ld in Federal custody 

unlawfully because he was deprived oO! G6 right 
and Fourteenth amendments to the United State: 
competent representation by ut fense Counsel [fre 
interest. 

8. That on October 30, 19/2 Attorney 
lioffman of the Firm of Lenfsry Sallina, Mass, nad Hoftiman 


filed notice of appearance on behalf of Movant 


Sisca, Abraham, Grant, lioider and Logan and thereupon stated to 


the Court: 


“by Judge Weintfela: 


a 


Ue Mre Hiofftman, | tan it that you have aiscusse i 
whether or not tiv is any conflict of interest 
in your Firm's re, sentation of a number of 
defendants here? 


by Jeffrey Me. Hortman: 


A. ‘That's correct your honor. At the present time, 
having spoken to them, in the posture they are in 


at the present time, I find no conflict of interest.” 


That also, on October 1972, Attorney Las 


Greenberg of Legal Aid Society was appointed to represe ne ci 


defenaant Laverne McbridG.s but previously, Attorney Murray 


Addie also of the same Legai 10 seciety hau beon inted 


co-defendant ; i Ellington in 


Counsel not aid egal Aid Soclet 


que! substituted for co-defendant becaust cont 


arising from such mutual 4) sentation of Mcbride ana 


had been detected, Moreover the Legal Aid Society re jue 


that other aetens Counsel be wointed for Neurice 


on November 1972 Attorne 


as appointed Counsel fo: 


and ELIANGton.e . Walker 
patent A 


rejyudice however remote was applied 


Legal Aid Society and Judge dward Weinfeld; 


ited States, 


i @ liart 


compe ten includes, we think, Such adherence 
‘ 


standards with respt ct to avoluance O7 
interests as is generally expected 


Pe 


from the 


LU. That, but for the avove quoted gtatement to 


Judue Weinfeld by Attorney Joffrey He Hoffman, your instant 
Pi J j i 


representation by defense Counsel 


Movant's rights to competent 


free of any possible interest might also have been 


safeguarded by the Court - but, also on October 50, 1972, Judge 


Weinfeld assignea Movant's case to the Honorable Frederick Van 


Pelt bryan for hearing OF pr: -trial motions and trial. 


lle That, on November 17, 1972, the Government moved 
to safe-quard Movant and co-defendants Sisca, Abrahm, Grant, 
liolder, and Logan's rights to competent representation free of 
conflict of interest by filing motion that defendants be ordered 
to retain separate defense counsel not. of one and the same Law 
Firm, notice of motion for order resolving conflict of interest 
and an affidavit by, Assistant Unitec! States Attorney, in support 
of Government's Motion to resolve conflict of interest. 

12. That, on November 22, 1972, Judye Bryan held a 
hearing on the Government's above described [lotione 

(a) At said hearing Judge bryan failed to explair 
what conflict of interest was or could be to Movant - while no 
attorney in any of the Law Firm of Lenefsky, Gallina, Mass, 
Berne and Hoffman had ever given Movant any explanation of what 
conflict of interest was and could bee 

(b) At said hearing Attorney Gino Gallina, spoke 


for his entire Law Firm in opposition to the Government.'s Motion 


for order requiring Counsel outside of Mr. Gallina's firm to 


be retained by Movant and all of Mr. Gallina's statements pri- 
marily related to his firm's desire to represent co-defendants 
Abraham (NeTe Of 11-22-72 Pe 14, 25, 265: 475 240 29, 20; 21 end 
22), parts of which were not true statements and the remaining 
parts of not having anything to do with Movant, Sisca, Grant, 
Holder or Logan at all. 

(c) At said hearing, Judge bryan ignored the Govern~ 
ment's efforts to safe-guard Movant against. inconpetent represen~ 


tation due to conflict of interest and commenced to question 


Movant and each co-defendant on the basis of the above des«ribed 

misleading statements by Attorney Gallina - not allowing the 

Government's request to have independent legal advice given to 

Movant by Counsel not associated with the Law Firm of Lenefsky, 

Gallina, Mass, Berne and Hoffman, as to exactly what conflict 

of interest is and could be for Movant alone at a Jury Trial. 
(4d) At said hearing, by not allowing Movant. aid 


of Counsé@l not of the Law Firm of Lenefsky, Gallina, Nass, 


Berne and Hoffman, caused and thereby created a conflict of 


interest and unlawfully found waiver of a known Constitutional 
Rights where there was no much waiver or intelligent election 
by Movant and thus, in turn, based the Court's denial of Go- 
vernment's entire Motion on entirely unconstitutional founda- 
tions out of no actual findings of fact at all. 

(e) At said hearing on November 22, 1972 Judge Bryen, 
also based the Court's decision to allow Movant to ignorantly 
suffer the possible and probable consequences of incompetent 
re; resentation due to conflict of interest of defense Counsel 
by citing a case authority which was not factually or legally 
applicable to Movant's particular situation in Judge Bryan's 
Court (NeTe Of 11-22-72, pe 41), to wits 

“The Court: 

As I read United States ve. Shinen, (sic) Sheiner 

there the the conviction was upheld on a waiver 

practically the same as the one we are conducting 
this morning; if it could be called a walivere 

I would call it an election rather than a waiver, 

a specific, deliberate election on the part of 


these defendants. I do not see, [Ire Mcvonald, 
thet at this point any further inyuiries are 


necessary. It seems to me quite clear these 
defendants in view of the extensive discussion 
of the possibilities this morning and 1n V1€W « « « 


(f) The entire record of Judge Bryan's hearing on 
November 22, 1972 clearly shows that there was no "extensive 
discussion of the possibilities" of prejudice and incompetent 
representation due to conflict of interest, with Movant or in 
movant's presence at said hearing or with any attorney who was 
not associated with Counsel of the Law Firm that was already 17 
conflict with Movant and other co-defendants interests. 

13. That the above described hearing on November << 
1972 as conducted by Judge Frederick Van Pelt Bryan, was no 
more than a sham and mockery of Justice, and, at said hearing 
and at all the subsequent pre-trial motion hearings and Jury 
Trial, Movant suffered the unconstitutional results of incom- 
petent representation by Counsel fue to conflict of interest. 

14. That, on November 22, 1972 Judge bryan made 


no adequate or impartial inquiry at all to either ascertain 


that no conflicts of interest existed or would be likely to 


result at further pre-trial motions and trial, actually con- 
ceded that, conflict of interest would result if said Law 
Firm continued to jointly represent Sisca, Abraham, Grant, 
Movant, Holder and Logan at the same trial on the same indict- 
ment and failed to establish (as to Movant) any intelligent 
waiver of a known Constitutional Right. 

See: United States v. Williams, 429 F.2d 158, 181 

eth Cir. 1: ; 


Government of Virgin Islands vs. Johns, 447 
pyr: ’ rd Cire i ; 


Commonwealth ex rel. Whitling vse Riu. 42, 106 
Pho S5- L1G Read O4ke tb, 


va 
15. That the Government's case against each of the 
six co-defendants jointly represented by one Law Firin governed 
and controlled by one Attorney in Gino Gallina disclosed accu- 
sation of a “chain” conspiracy as commonly charged in narcotics 
cases and Judye Bryan's subsequent denial of defense motion for 
severance on co-defendant Sisca's behalf alone caused commonly 
shared Law Firm attorneys to deprive Movant of his rights to 
take the witness stand and testify in his own defense at trial 


by Jury - because of the same jointly shared Law Firm's inability, 


to examine Movant or any co-defendant at the same trial on the 


same indictment. 


See: United States v. Pino, 452 Fe2d 507 (5th Cir. 
9 ° 


(a) At the expense of the rights of Movant, Attorney 
Gino Gallina apparently instructed all other Attorneys of the 
same Law Firm (Lenefsky, Gallina, Mass, Berne and Hoffman) to 
neglect to file timely pre-trial motions for severance and se~ 
parate trial on Movant's behalf - while said attorney did file 
motion for severance on behalf of co-defendant Sisca alone. 

(b) At the expense of the Rights of Movant, attorney 
Gino Gallina apparently instructed all other attorneys of the 
same Firm (Lenefsky, Gallina, Mass, Berne and Hoffman) to neglect 
to file timely pre-trial motion for suppression of Wire Tap 
Evidence on grounds of lack of minimization on Movants' behalf 
even when instructed to do so by the Court - while said attorney 
(Mr. Gallina) and all other attorneys of said firm knew that 


wire tap evidence was the only evidence the government alleged 


to have Against Movant (see hearing of 


December 27, 1972) and while 
ne and Hoffman was aware t} 
Or co-defendant Al; 
presentation of 


evidence and that 


the existence 


pre-trial 
representat 


11lft ! tate 
extenyre-cngedemnemuapegnagmnctinaiiegt as 
seme einpannteaintaceinasaameaenatn 
} t\¥ 
be a oe 


motions 


One would have shed 


now be said that the doctrine of minimization and defense 
remedies to violations of same existed in the legal heads 
of Counsel long before the trial date of this case, 

16. That the record clearly indicates that con- 
trolling defense Counsel Gino Gallina filed a motion for 
verance (separate trial) for co-defendant Sisca alon 
holding his other associate Law Firm attorneys Hoffman 
Pollock from filing motions for severance on behalf of 
and other co-defendants, because Ilir. Gallina believed 
Court wouid grant his Motion for Sisca alone, 

Movant and other co-defendants were prejudiced trom 
tion of Mr. Gallina‘s action and by said inaction by 
and Mr. Pollock where Counsel was thus barred from 
co-defendant Abrahams to testify at the trial in his 
fense and in denial of Government trial accusation 
informed on himself and others at the time of his 

(a) By the prejudicial inaction of lir. 
entire Law Firm prior to trial said Firm was barred 
co-defendant Abrahams open to cross-examination by the Govern- 
ment - on the alleged post-arrest interrogations by Agent 
Harris, Albert and other agents (MeT. 246, 287, 248, 289, 
aoé2, 293; 294, 324 6f V S l and 2) of coe-defendant Abrahams 

(b) Attorney Hoffman merely cried out at the pain 


d 


of restraint that Mr. Gallina had shackled all co-counsel with 


by belatedly requesting the Court to subpoena all Government 


agents that ayent Harris had testified were present furing the 


post-arrest interrogations of co-defendant Abrahams (N.Y. 95 


Vol. 1), and the Court told Mr. Hoffman to 


Mr. Hoffman answered “Thank You", to the 


did not in any manner give or move to 1Ssué 


Subpoenas at any time This inaction 15s 


recorded proofs that Movant's jury trial 


a mockery of Justice by incompetent represe 


Counsel due to conflict of interest. 


(c) The Government agent allega 


post-arrest interrogations, meetinys (after 


and attempted meetings with co-defendant Abrahams 


294 etc. VOl. 1) became 


before the same Jury that another co-defend 


of or related to the Law Firm of Lenefsky, 


Berne and Hoffman - a Mr. Epstein made a bl 


on behalf of all defendants against the jol 


for such trial asking that such prejudici 


judicially stopped - iting the of Uni 


case 


462 Fe2d 918 (June 15, 1972) as authority f 


which the Court denied, 


(d) The record further shows th 


Hoffman and Pollock did not join Mr. Epstei 


most relevant motion for mistrial on good c 


also United 
(3rd Cixvs 


See: States Vv. 


17. That the representation of 


as to successive stages in an alleged Narco 


Chain, without any intelligent knowing and 


represents a conflict of interests as a mat 


Court 


jus 


was 


sO prejudicial to all de 


lla 


go ahead and SUDpPOeNaGs 


and thereafter 


the requested 


t one of the man 
— 


maue a Snam ana 


ntation by detfenss 


tions of 


release 


Lie * 


¢ 


rendaant 


ant'’s 
Galli 
anket 


nauer O© Sala da 


al proceedings 


ted State: 


or grant 


at attorneys Gallina, 


main the above dé 


2SCc 


ited authority of Mele. 


tapes cme 


460 F.2d 96>, 970 


multiple defendants, 


tics Distribution 


free of conflict walvers, 


ter of Law. 


(a) The entire proceeding by Judye Frederick 
Pelt Bryan on November 22, 1972 was totally inadequate and 
lawful where attorneys Jeffrey Hoffman, John Pollock et al., 
were absent therefrom, did not and could not speak therein for 
themselves or for Movant and co-defendants other than co-defendant 
Alphonse Sisca, At all pre-trial Motions hearings and at trial 
and even at said proceeding of November 22, 1972 it was apparent 
that Attorney Gino Gallina and his entire Law Firm could not 
competently or effectively coordinate the defenses and possib1 
defenses of six (6) different defendants - thus, on 
the Court did not hear Mr. Gallina alone and decide the issue of 
possible conflict of interest in accord with Law and the Consti- 
tutional Kights of Movant or any other co-defendant in this case, 

(b) Courts have Leld and this Honorable Court should 
hold that upon a showing of possible conflict of interest and/or 
prejudice however remote, joint representation will be reargued 
as Constitutionally defective, 

See: United States ex rel. Hart v. Davenport, 

-¥4nG 2 y ; 
United States ex rel. Small v. kKundle, Warden, 
 etde NG Cixs L957) 3 


Glasser v. United States, 315 U. 
A.B.A. Standards Function pp. 21 


3 
. 


9e 60 (1942) and 


3, in relevant part: 


"The potential for conflict of interest in representing 
multiple defendants is so grave that Ordinarily a 
lawyer should decline to act for more than one of several 
co-defendants except in unusual situations when, after 
careful investigation, it is clear that no conflict is 
when the several defendants 
representations", 


(c) In the years 1942 the Glasser Court (315 U.S. 50), 


had long before advised and mandated to Judge Bryan in this case, 


". e e irrespective of any conflict of interest 
that additional burden of representing another 

party may conceivably impair counsel's effectiveness. 
The right to have the assistance of Counsel 1s too 
fundamental and too absolute to allow Courts to indulge 
in nice calculations as to the amount of prejudice 


arising from its denial", 

18. That Section 2255 of Title 
a District Court “promptly” issue show Cause and/or 
evidentiary hearing and/or make findings of fact and 
of Law, unless the records of the case conclusively 


allegations presented are untrue, The record and 


cited herein fully support the grant of this Motio! Vacate 


Sentence, 

Wherefore: 

On the basis of the separate and cumulative 
herein above set forth, Movant prays that his Sentence 
and that he be granted a new trial and/or be discharged 
from illegal restraint of his liberty. 

Respectfully submitted, 

S/kobert Hoke 

ROBERT HOKE = MOVANT 
Sworn to 


December i0th, 1975 


AFFIDAVIT OF ROBERT HOKE IN SUPPORT (Pages L4a to 16a) 


SAME TITLE 


STATE OF NEW YORK 
COUNTY OF MANHATTAN 


I. ROBERT HOKE, hereby swear 


and that they did happen (as described herein) 


hearing meeting with Attorney Gino Gallina at 
the Law Firm of Lenefsky, Gallina, Mass, bern 
located in New York City, New York =~ lnmmealat 
appearance before Honorable Frederick Van b 
United States District Court for the Southern 
York on November 22, 1972, to wit: 

le Prior to November 2 1972, I was notified 
Attorney Gino Gallina that a pre-hearing conterence woudd 
held at the law office of I fsky, Gallina, Ma: 
Hotimane 

2.- On November 22, 1972, I a personall 
said law office for such conference - together with co-defendants 
Walter Grant, Errol Holder, Willie Abraham, et ale 

3e On November 22, 1972, Attorney ino Gallina 
a member of the law firn of Lenefsky, Gallina, llass, bern 
Hoffman Located in New York City, New Yorke 

4e On November 22, 1972, only the above nam 


present at said pre-hearing conference with m 


office. Co-defendant Alphonse Sisca was not present at 
conterence, 
Se On November 
ain, et al., were not Se: t said p 
same was held by Attorney Gino Gallina alone 
Oe Attorney ino Gallina was 
Alphonse Sisca; not me, nor any other 
At no time prior 
was Il ever afforded an 
examine any written motion that 
At no time did Attorney Gino 
me or to any other co-defendant 
time did Attorney Gino Gallina 
me what conflict of interest was or how ine 
incompetent defense representation could 
Ye Prior to, on, and atter November 
no personal knowledge whatsoever of what 
Was, and had no personal knowledqe 
incompetent representation 
knowledge of the possible harm that 
in a@ Criminal case, 
10. On November 22, 1972, Attorney Gino Gallina (at 
his office) advised me that Government Prosecuting Attorn¢ 
had asked Judge Frederick Van Pelt rye to bar 


Of Lenefsky, Gallina, Mass, Lberne and Hoffman from : 


five (5) defendants in my case, ‘he reason Attorney Gino 


gave to me and co-defendants Abraham, Grant, llolder, Log 


(in the absence of Sisca on November 2 1972) 


Government request, was that the Government lrosec 


plotting against me and my co-detendants who were pre 


S$aia conference by reason oO! fact (as Iu Gallain 
it) that the Government would have an untaéir advant 
and thereby easily convict m Ll other 
each co-defendant and I retaine 
Law Firm of Lenefsky, Gallina, 
lle On November 
ference, the above described adv 
fear in me that I would be easily 
lengthy imprisonment, lose all 
any offer or retainer of 
other than of th 
and 'loffman,. 
rher 
did not personally under: 
Significance ol 
Such awareness upon retaining my present attorney 
Personally appeared hx ls L&th day 
December, 1975 (affian » who being duly sworn, stated that 
foregoing facts are tru ind correct to th 
information and belief, 
This, the 18th da‘ 


sf/Kkovbert Hone 


RODENT HOOK) 


MEMORANDUM OF LAW IN SUPPORT OF NOTION (Pages 1/a ¢t 


A number <« 
offenses The Law Firm of Lene! 
Hoffman filed notices of appear 
Prior to trial, the Government 
evidence would disclose 
cases, and that 4 possible 
having one law firm represent 
rhe Government filed 
conflict of interest, and the tr 
hearing on the matter, At the 
the court to allow his firm 
defendants, In open court, tlh 
individually whether: 
interest might arise by having th 
defendants, ach defendant as: 


any possible conflict, 


firm. The judge did not spec 


Nor did he conduct in camera 
counsel with whom the defendant: 
conftiicte The court allowed 


counsel for all six co-defendants, 


tended 


tended 


At trial, 
ncriminate 


xonerate 


certain 


five oft 


move to 


stendants 


was sentenced 


Followin 


The 


juestion 


agenied his Ss] 


interest of trial 


treatment in the Second Circult ourt 


point for a discussion of this issue 


Ve United States, 396 Fe2de. 110 (2nd 


defendants were convicted of 


violating 


19a 


to trial, counsel for the defendant, Morgan, withdrew from t} 


case, and the trial judge appointed the attorney for Stein, 


1e 


Morgan's co-defendant, to represent Morgan, A conflict arose 


between the positions of Stein and Morgan, and Stein was not 


cross-examined on Morgan's behalf, 
Morgan asked that his sentence be vacated, and f 
@ Section 2255 proceeding, alleging denial of Sixth Amendme 


rights. In remanding the proceedings, the court stated: 


"Despite what the appearance may be before 
trial, the possibility of a conflict of i: 
between two defendants is almost always | 
to some cegree even if it be only in such 
minor matter as the manner in which their 
defense is presented." 39% Fe 2d at: 114 


Accordingly, the court sugqaeste that, whe 
: a 
potential conflict of interest might arise from a 


presentation situation, the trial court should deter; 


nt 


through “careful inquiry", whether prejudice will result fron 


the joint representations. The court felt that the trial 


was in the position to make inquiry, "both public and private" 


as May be necessary to determine if a conflict would 


’ 


Subsequently, in United States VSe LOvan 420 F.2d 
Bat eeeerhocnot ba 


St: NT 


- 


lt 


769 (2d Cir, 1970, cert, denied, 397 U.S. 1071 (1970, the court 
path ed tom rnb 


ee 


specified what would be required for a reversal ot 
Viction on Slain Amendment grounds ré sulting from a conflic 
of interest. ‘he court set Orth the Second Circuit rule: 


"The rule in this Circuit is that some specific 
instance of prejudice, some real conflict of 
interest, resulting from a JOint representation 
must be shown to exist before Lt can be said 
that an appellant has been denied the effective 
&ssistance cf counsel." (420 Fe2d at 773,) 

a tn cntincendB 


See: United States of America v. Badalamente, 
2 eal mM Cites, £: t. denied, 
Ct, 1565 (1975) <¢ 
Thus, the rule in the Second Circuit 1s that some 
specific showing of prejudice must. be shown to overturn a conv1 
on the conflict of interest yround, The Lavans 
viable in the Second Circuit, ana 
on the conflict issue has 
of the pre-trial inquiry 
Lovano standard. 
Here, the defendant, 
prejudice through the failure 
minating wiretap evidence be suppress: 
arises as to whether the pre-trial inquiry was ef! 
to alert Hoke of the possibility of this prejudice 


casting serious doubt on his post-trial claim. 
; 


i 


" 


Even before the Lovano standard Of “Speci 
was enunciated, the court had made inyuilry into 


sufficiency of the pre-trial hearing. 


410 F.2d 337 (2d Cir. 1969), cert. denied, 


cert. denied sub nom, U.5 Piacentile, 39¢ 

hearing denied, 412 U.S. 94: 73), the defendants 

of mail fraud and conspiracy offenses relating to the fraudul 
sale of altered pennies. On the second day of trial, the trial 
judge informed the two defencants who were represented 

same counsel that the governnent’s evidence tended to show that 
the Defendant Sheiner was the “outlet" for coins provided by 


the defendant, Piacentile. ‘The court noted that this might 


2la 

present a conflict and asked the defendants to consider whether 
they wished to continue being represented by sane counsel, 
the next day, after the Defendant Sheirner had conferred with 
another attorney, he informed the trial judge that he did not 
wish to change his attorney. 

After Sheiner \ conficted, he appealed 
Amendment grounds. The court, citing Glasser 
315 U.S. 60 (1942), noted the importanc 
from conflicting interests. As to the Defendant Sheiner, 
however, the Court remarked: 


“We think that the evidence in this 

that Sheiner was clearly informed of the | 
bility of prejudice from sharing Piacentil 
counsel but he freely made a considered choice 
tm continue Mr. Siegal's joint representation, 
Thé Court was scrupulous in alerting Sheiner and 
his counsel to the danger of conflicting inter: 
that Sheiner had discussed the question wit 
counsel, considered it. and decided to procs 

with Siegal." 410 F. 2d at 342 


The record in the present case reveals that th 
judge, relying on Sheiner, insisted that the pre-trial hear 
was sufficient to dispose of the conflict of interest 
Upon closer examination, however, it is clear that 


distinguishable on at least Oo bases irst, unlike the 


‘ 
fendant here, Sheiner was advised Dy he trial judge as to 
ee 


his position would conflict with that of his co-defendant, 
Secondly, Sheiner had the opportunity to consult with outsi 
counsel on the conflict matter. 

The Court had the opportunity 
ciency of hearing issue in United St S$ Ve Alberti 470 


a7 (2d Cis. 2972) ) ‘eert. denied, 41] So 99 AL97T3}< 


22a 
jecting the defendant's Sixth Amendment claim, the Court commented 
upon the proper course for the trial judge to take when 
tential conflict of interest becomes apparent: 


"In such circumstances, the district judge should 
conduct a hearing to determine whether there 
exists a conflict of interest with re 
defendant's insel such that the dc 

be prevented from receiving advice and assistance 
sufficient to afford him the quality of repre- 
sentation guaranteed by the Sixth Amendment. 


In addition, the trial judge should see that th 
defendant is fully advised of the facts underlying 
potentia nfiict and 18 given an opportunity 
Oo express h1lS OF her vlewSe Such a procedur 
by the district court would reduce the | 
that this court would feel obliged to 
conviction and order a new trial 
counsel was inhibited by a confli 
(emphasis addec) 470. F.2d < 


The holding in Alberti seems to venti 
Sheliner on the issue of the importance of the ce 
Standing of the nature of the conflict. A procedur: 
that employed in the present case, which does not 
instruct the defendants as to the manner 
might arise, is clearly insufficient 
trial judge made no effort to determine if the defendant: 
fully advised of the facts underlying the conflict. 


In United States v. DeBerry, 487 F.2d 448 (2d Cixs 
NR nee amon fn Senne mercenaries 


1973), the court adopted @ significant new rule in Sixth Amendment 


conflict of interest cases, In Veberry , two defendants, convicted 
—sramercim nan eaten ll 


of drug offenses, who were represented by the same attorn 
appealed on the Sixth Amendment conflict ground. The court 
pointed out that, although counsel for the co-defendants assured 


the trial judge that he had explained the conflict issue to the 


v 


defendants, this was insufficient inguirye The Court, citing 


23a 
United States v. Foster, 469 Fe2d. 1 (lst Cir. 1972), adopted 
the rule that, where the inquiry of the trial judge is insuffi- 
cient, the burden on the question of prejudice 1s shifted to 
the Government. 487 F.2d at 453, ne © 


eee atin 


While the trial court in DeBerry apparentiy 
question the defendants at ail, relying instead on the coun: 
assurance, the fact that the trial judge did question the 
fendants here should not remove this case [fro 
The effect of an inadequate inguiry 1s the same a: 
from the non inquiry at all. Hence the teaching 
is that the Government here has the burden of pr 
that no prejudice resulted to the Defendant Hoke 
representation by the Gallina firme. 
The progression of Sixth Amena 
in the Second Circuit, which are relevant her¢ 
United States v. Vowteras, 
cert. denied, 419 U.S. 1064 (1975). In the V 
the court clarified its position as to the rule 
trial hearing. \ be recalled that 
the court indicated that the pre-trial hearing 
to reduce the possibility of the convictions } 
on appeal. The mere fact that a pre-trial 


conflict issue will not necessarily be conclusive 


Amendment i1Ssue€. Similarly, in Vowteras, the court stated 
ilonttlatitredtbn 


since the defendants were fully advised of the underlying 
facts of the potential conflict, they could not, on appeal, 


repudiate their choice of counsel, absent specific showing of 


prejudice. The clear import of Alberti and Vowteras 

even where the defendants are fully advised, a Spe 

of prejudice can defeat the conviction, It seems, then, 
the role of the pre-trial hearing is simply to mitigate tii 


possibility of resulting prejudice. If prey 


viction may be reversed, notwithstanding 


trial hearing.e 

An overview ol 

formulation of certain rulées 

conflict cases. First, thi 
prejudicial occurrenc 
cient pre-trial hearing during 
advised of the facts underlyiny 
heavily against a bona f 
trial hearing which amounts only 
afforded, the burden « 31 ny no prejudic 
Governmente 

Turning to the 
which confronts the defendant is the point to 
tance of prejudices resulting from the jaunt 

Gallina firm. Such a showing of 

from the record, The Gallina firm neglected oe moti 
Suppress the wiretaps until aft: | rial had concluded, The 
circumstances of this case lead to one other conclusion, but the 
failure to make the: motions was for the sole reason that th 
wiretap evidence did nct implicate Sisc 


the conspiracy. Thus, this prejudic 


jyOint representation which abriag 


United State: oe Se aven 


4738 2a 203 (3d Cif, L973), TeRAaa to 


resulting from 


various 
attorney at trial, 


Hart was employed 


Zing of 
affidavit unde 


characterized 


oun 
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liart 


would hav 


The cont 
seems, anything, 
llere, 
case would have 
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STATES OF AMERICA, 


Respondent 


BONSAL, D.J. 


On October 16 


in the Southern District 


Abraham, Erroll Holder, 


others with conspiracy to v 


with use of the telephones 


Willie Abraham with managin 


? 


4 


in violation of Title 


B49(b) and 848, 


* 


before Judge uryan, and qui 


on the conspira count, as 


the number the telephone to 


fbraham on engaging in a 


petitioners were 


On May 10, 1974, the Court 


conviction on ell counts anc 


to the United States Supreme 


United States v. Sisca, 903 


(1974). 


419 U.S. 1008 


Walter 


to 


ea 


continuing 


sentenced i 


oO! 


COURT 
YORK 


-_-—-——- - 


jlictment 72 


York charging 


Grant, Kobert Hob 


iolate the federal na 


turther 


a continuing 


llowing 


verdicts as to all 


petitioners 


to all petitioners 


except 


further the and 


CONSpiracy, 


criminal enterprise, the 


Judge Sryan on June 26, 1973, 


Appeals affirmed the judgment of 


ia petition for writ of certiorari 


Court was thereafter denied, 


2 
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Fe L337 (20 Cites), 


tit 


vacating 


inaft 


MoOranam, Wogan, 


Holder 


Mre Gin allina., 


Petitions 


a contiict 


fails 


lead to 


should have 


Prior 


bryan on Novem 


Notice Ol 


ordertca an j ntiar hoaring 


Henry Je. boitel, holder by Mr 
Gallina tirm; Hoke by ae 
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29a(i) 
on the conflict of interest issue raised by petitioners Abrahan 
and Holder. Following the hearing on May 25, 1976, petitioners 
Hoke and Grant, on June 14, 1976, filed similar motions to 
vacate their sentences. Since the Court finds the evidence 
produced at the May 25, 1976 hearing is applicable to the 
raised in the Hoke and Grant motions, a new evidentiary hearing 
Will not be ordered and ali four motions will be considered 
together, 
Pre-Trial Hearing 

On November 22, 1972, before the trial, Judge HKryan 
conducted a hearing on the Government's motion for an order 
resolving possible conflicts of interest arising from the mul- 
tiple representation of the defendants by the Gallina law firm, 
During this hearing, at which petitioners were represented by 
Mr. Gino Gallina, a member of the Gallina firm, the Court 
apprised each defendant "... of the possibility of a situation 
developing during the trial in which the best protection of 
your interests may be different from the protection of 
rests of one or more of your co-defendants who is represented 


by the same counsel.” United States v. Siéeca 


72 Cr. 1159 (Transcript of hearing conducted November 22 


1972 at 25) (hereinafter, 1 11/22/72) « 

Following the specific inquiries by the Court as to 
each defendant's understanding of the possible conflicts of 
interest, and after apprising the defendants of their right to 
have counsel of their own choosing, including separate and indi- 


vidual counsel, the Court concluded that each defendant had 


* 


ite cinnamon estat 
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made a deliberate election of the Gallina firm in ¢ 


with the hnelding of United States V. Sheiner , 410 FedG 


cert. denied, 396 U.: H2% (1969). ie a 
AMAA LEARN AAA, 


From the tran 


hearing, it appears that 


| 


conflict of interest arising sr he multipac 

and that they each made a Core “] choice to 

the Gallina firm as their coun Moreover, 

the trial court took steps to insure that petitioners 


apprised of their right to i» individual 


(Tre. 1i ‘2Z2/iéa at 24-31) and | rie ound Gdaci 
had voluntarily waivea 
counsel, 
Indeed, the 
retaining counsel from 


"J am going 
I want you 
position 
‘to continue 

yf Yu, 
hat you are goin) is £06 joa You ar 
yourselves now and you 41 joing to be ai 
reise this (questi: oe i l or any other Cite 
something develops dau , the trial ti is unt. 
rable to yOue You iV * i yp the Gal 
firm; do you unde ( 
at 35-36) 


The trial court then found, 


"se that what im going to do i186 to resoive the 
question before mo this morning upon the basis that 
each of these defendants has fre ely exercised 116 
or her choice of counsel and with full realization 
of the possibilities or, indacd, the probabilities 
that some conflict o! intereat may develop, they 


have elected to continue to have Mr. Gallina‘’s 
firm represent them. The only thing I can do 
with such a free election is to recognize thelr 
right to make such a free choice and I will permit 
them to do so.” (Tr. 11/22/72 at 43). 
The trial court, throughout ¢t! 
was following this it’s ruling in 
SUpra, and, a8 such, ti ‘ourt reagoned 
Of counsel should not be disturbed. See 
363 F.2d 3865 405-06 (2d Cir.), cert. denied, 345 
United States ex rel. Davis v. McMann, 386 F.2d 611 
1967), cert. denied, 390 U.S. 958 (1968), 
Claims of Prejudice 
As to petitioners’ claim prejudice, the tz 
neld @ post-conviction evidentiary hearing on several mot 
made during the trial to Suppress wiretap evidence 
the Government had failed to minimize the interception 
munications not subject to interception, publiaghed opinic 
United States Vv. scr, 36 Suppe 735 (S.U.N.Y. 
Bryan found that the defendants had failed to comply 
time requirements of the statute relating to suppre 
Of wiretap evidence (ld U.5.'! S@ece 2518(10) (a)) and 
any Fight to make such motions after trial had con 
there was ample time for such motions during the pre-trial dis- 
coverye 
Judge Uryan's findings were later affirmed by the 
Court of Apper.3 in United States v. Sisca, 503 Fe2d 1337 (2d 
Cire), Cert. denied, 419 U.S. 1008 (1974), “eee On the ground 


that appellants waived their right to challenge the admissibility 
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of the wiretap evidence by deliberately refusing to raise 


failure to minimize claim in a pretrial motion.” Id. at 


zation 


; 
cim3 Saiki ; 
@aGmLsSsilibiil 


May 
had several 
petitioners : * t | that the 


interest and joint répresenta Of vas ilscussea more than 


Sisca at trial (Tr. 


ali the petitioners at ti ar on November 2, 4972 be~ 


cause he was the one attorney 1! -he firm who was free that 


Pi 


morninge (Tr. 5/25/70 at 133-34). 

Petitioners Abraham and Holder testified that they, 
along with petitioners Grant and Hoke, attended a meeting 
with Mr. Gallina on the morning of November 22, 1972 at which 
time Mr. Gallina informed them of a hearing to be held later 
that morning on the Government's motion for a hearing to re- 
solve possible conflict of interest questions. (Tr. 5/25/76 

. 
at 26-28; 48-49).~ 

Under the Sixth Amendment's guarantee of the right 
to assistance of counsel in criminal cases, petitioners are 
entitled to representation free from conflicting interests, 
Glaser v. United States, IS u.sS. 60 (1942). iee where 
the trial court becomes aware of a potential conflict of 
interest, it should: 

". « e conduct a hearing to determine whether 
there exists a conflict of interest with regard 
to defendant's counsel such that the defendant 
will be prevented from receiving advice and 
assistance sufficient to afford him the quality 
of representation guaranteed by the sixth amend- 
ment. In addition, the trial judge should see 
that the defendant is fully advised of the facts 
underlying the potential conflict and is given 
an opportunity to express his or her views." 
United States v. Alberti, 470 Fe2d 874, 881-82 


(2d Cir. 1972), cert. denied, 411 U.S. 919 (1973). 


This is precisely what Judge Bryan did on November 22, 1972. 


2. Mr. John be Pollok testified at the May 25, 1976 hearing 

that he discussed the subject of joint representation and conflict 
of interest with petitioners Holder, Grant and lioke, amonq others, 
approximately two or three days prior to trial and that all 

thre petitioners indicated that they understood about the 
conrlict of interest but still wanted to continue with the 

Gallina firm, (Tes S/25/76 at 7T7+78, SO). 


On the other hand, the Sixth Amendment also gives 
protection to a defendant's selection of retained counsel, 
United States v. Armedo-Sarmiento, 524 Fe2d 591-92 (2d Cir. 
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1975); United States v. Wisniewski, 478 F.e2d 274 (2d Cir. 


1973); United States v. Sheiner, 410 F.2d 33/7 2 tfaks 
cert. denied, 396 U.S. 825 (1969); nited States e«;: rel. 
Davis v. McMann, 386 F.2d 911 (2d Cir. 1960/7), 


" 


390 U.S. 958 (1968), and, indeed, eee the right 


one's own defense is at the heart of the Si 


guarantees." United States Armedo-Sarmiento 
Pda heh tetera ih Moreh 


592, citing Faretta v, California, 422 U.S. 

Here, the trial cou at the request of the Gove! 
ment, conducted a hearing within the guidelines of United 
States v. Sheiner, Supra, and United States v. 

Fe2d 448 (2d Cir. 1973) to determine whether defend "Ss under- 
stood the possibility, and, in fact, the probability 

conflict of interest arising out of joint representation, and 
the right of each defendant to be represented by individual 
counsel of his own choosing. Only after the trial court naa 
questioned each defendant indivia : some lengti 

the court conclude that the defendants had elected to continue 
with the Gallina firm as retained counsel. (fr. 1L1/22/) 

On the record produced at the November 
of interest hearing and at the evidentiary hearing on May 
1976, the Court finds that petitioners elected to continue 


with membei's of the Gallina firm as their counsel at trial 


35a 
and that in doing so they were knowingly exercising a right 


guaranteed to them by the Sixth Amendment. See United States 


ex rel. Davis v. McMann, supra; United States v. Armone, 


363 Fe2d 385, 405-06 (2d Cire), cert. denied, 385 U.S. 
(1966). It appears that the trial court carefully questioned 
each petitioner as to his desir o continue with the Gallina 
firm after pointing out the possibilities o conflicts of 
interest and that, under the circumstances, 
protected petitioners’ constitutional rights 
assistance of counsel. 
As to the alleged claims of prejudice aris 
the failure to file a timely minimization metion, the 
finds that this issue was fully explored on appeal, Unit 
States v. Sisca, 503 F.2d 1337 (2d Cir.), cert. 
U.S. 1008 (1974), that the decision not to file a pre-trial 
minimization motion was a deliberate trial tactic, na that 
further discussion of this issue is not warranted here, 
Accordingly, the Court denies petitioner's motions 
to vacate their sentences and/or grant a new trial, 


It 1s s0 ordered, 


Dated: New York, N.Y. 
September 15, 197¢ Dudley B. Bonsal 


U.S.D.J. 
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